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UNITED STATES COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 

April Term, 1935. j 

Xo. 6450. 


James V. Martin 
vs. 

Conway P. Coe, Commissioner of Patents. 

Appeal from the Supreme Court of the District of 

Columbia. 

BRIEF FOR APPELLANT. 

This is an appeal from a decree of the Supreme (jourt 
of the District of Columbia dismissing the Bill of 
Complaint on the grounds that the cause of action 
abated under the decision in the case of the Black 
Cluics'on Company vs. Robertson , decided by tld 
Court on May 14, 1934; 71 F. (2d) 536; 21 Pat. 7409. 

Appellant liled a bill in equity in the Supreme 
Court of the District of Columbia under Sec. 4915, 
R. S., as amended (Sec. 63, tit. 35, U. S. C.), against 
Thomas E. Robertson, as Commissioner of Patents, 
to authorize that officer to issue a patent including 
a group of claims which had been rejected by the 
tribunals of the Patent Office for lack of invention. 
The case was argued and submitted in the Court) be¬ 
low on April 7, 1933, and taken under advisement 
(R. p. 2) also (R. p. 6). 

I 

On June 26, 1933, Mr. Robertson was succeeded 
in office by Mr. Conway P. Coe, as Commissioned of 
Patents. 
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On or about the middle of August, 11 >33, the ap¬ 
pellant, who is not an attorney at law, but who lias 
conducted the trial of his case in proper person, 
made personal application verbally to the clerk and 
to the Trial Judge for a decision in his case and was 
informed by the Trial Judge that he could expect 
a decision soon (R. p. 0). 


Approximately a month after appellant's visit to the 
chambers of the Trial Judge, the appellant recited 
verballv to counsel for the Commissioner of Pat- 
ents, Mr. T. A. Hostetler, the fact of his visit and 
the promise of the Trial Judge that an early deci¬ 
sion would be reached; Mr. Hostetler made no ob¬ 
jection to continuation of the cause and decision 
on the merits although Mr. Conway P. Coe had then 
been in office about three months (R. p. 5). 


On December 25th, 11)33, the case was still under 
advisement awaiting a decision; this was over eight 
months from the date when the case was submitted 
and more than four months after the visit of ap¬ 
pellant to ask the Court when a decision might be 
expected. 


On December 26th, 1933, the six months' period 
expired under U. S. C., title 28, Sec. 780, during 
which the Court has authority to permit the cause 
to be continued against a successor in office. 

On March 2, 1934, the Solicitor for the Patent 
Office addressed a letter to the appellant, asking 
whether, in view of certain decisions cited, the plaintiff 
had any opinion as to the status of the case under 
title 28, L.,S. C. A., Sec. 780 (R. p. 7), and under 
date of March 7, 1934, the plaintiff-appellant replied 
mailing a copy of his letter to the Trial Judge; in 



this reply appellant recited his visit to the chambers 
oi' the Trial Judge more than a month following )lr. 
Coe’s assumption oi' the office of Commissioner of 
Patents, and stated that, “This action on my part, 
taken well within the six months’ period, together 
with my trial record awaiting decision, was aj satis¬ 
factory showing of a substantial need for continuing 


ns 


in- 


and maintaining an adjudication of the (piesth 
volved, and 1 have no doubt the Court so regards 
it * * *” (R. p. 8). 

i 

On May 14, 1934, this Honorable Court rendered 
its decision in the Black Clawson Co. vs. Robertson, 
and June 26, 1934, Mr. Justice Peyton Gordon jnailed 
a copy of 
the Commit 
said: 


f a memorandum to both the appellant and 
nissioner of Patents’ counsel, in which he 


“Moreover, my attention has been directed to 
the failure of the plaintiff to lile within t^ie six 
months’ period required by the statute a mo¬ 
tion to continue and maintain this cause against 
the successor of the defendant, Robertson. 
Therefore, under the decision of the Court of 
Appeals in the case of the Black Clawson Co. 
vs. Robertson , decided May 14, 1934, the bill 
must be dismissed” (R. pp. 2-3). 

On July 26, 1934, the plaintiff-appellant fi|ed a 
motion for leave of court to lile attached memorandum 
with supporting affidavit showing that no abatement 
had taken place in his case; by reason of a different 
set of facts from those pertaining in the Black Claw¬ 
son case. The memorandum with attached affidavit 
recited briefly the application for a decision made 
in August, 1933, and the apparent decision of the jlower 
Court, as of that date, to continue the actiorj and 
render a decision on the merits under Commissioner 
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Coe. The memorandum also recited the acquiescence 
of the solicitor for the Commissioner of Patents that 
the cause be allowed to be continued and decided un¬ 
der Commissioner Coe without objection ami the af¬ 
fidavit of plaintiff-appellant accompanying the memo¬ 
randum stated that, ‘‘The Commissioner of Patents, 
through Mr. T. A. Hostetler, expressly consented to 
continuation of the cause and to adjudication on the 
merits” (II. pp. 7>, 6, and 7); Mr. Hostetler, under 
date of July 2b, 1934, acknowledged receipt of a copy 
of the motion and attached papers (R. p. 4). 


On November 27, 11)34, the plaintiff-appellant filed 
a motion to reopen and on January 3, 1937), a mo¬ 
tion to substitute Coe for Robertson in the title of 
the case; copies of these motions were duly served 
on defendant's counsel. 


On January IS, 193b, the Final Decree, from which 
» * 

this appeal has been taken was rendered by the Court 
below. 


I Errors to be Relied Upon. 

it is respectfully submitted that the Court below 
erred in the following particulars: 

1. in finding that the cause had abated and in as¬ 
suming that the decision of the higher Court in the 
Black Claivson ease was controlling. 

2. In delaying decision for more than eight months 
prior to December 26, 1933, during which period the 
active status of the case was not in question by any¬ 
one. 

3. In reversing the Court’s prior decision, orally 



0 


I 


enunciated in August, 1933, to continue andj decide 
the case under Commissioner Coe. 

4. in assuming that the statute as amended February 
13, 1925, continued the requirement of the Act of 
February S, 1899, that a formal motion or supplemental 
petition be filed in order to make available the remedy 
of substitution. 

i 

i 

5. In not granting plaintiff's motions to reoden and 
to alter the title of the case. 


Points of Law and Argument. 


The Act of February 8, 1899 (30 Stat. at L. $22, U. 
S. Comp. Stat. 1901, p. 097), provided specifically that 
On Motion or Supplemental Petition the Coifrt had 
authoritv to allow an action to be maintained igainst 
a successor in office, but a point, which the lowei Court 
seems not to have taken into account in this cjase, is 
the fact that that requirement was repealed W the 
present Act, that of February 13, 1925, which 'strikes 
out the words, 


6 i * 


on motion or supplemental jjetition 


filed at any time within twelve months 
after, 


* * # 


and substitutes: 


u # *• * 


it shall lie competent for the 


there¬ 


court 

* * * to permit the cause to lie continued and 
maintained bv or against the successor Sin of- 
fice of such officer, if within six monthsJ after 
his death or separation from office it is j satis- 
factorilv shown to the court that there! is a 
substantial need for so continuing and j main¬ 
taining the cause and obtaining an adjudication 
of the questions involved’’ (R. p. 4). 

Appellant respectfully submits that the present 


ing of the statute leaves to the discretion of the 


word- 

Court 


i 
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what shall constitute a satisfactory showing that there 
is a substantial need for continuing the cause. 

If the above interpretation of the present statute 
is correct then the question arises: 

In a suit brought under Sec. 4915, R. S., to author¬ 
ize the Commissioner of Patents to issue a patent and 
where, after trial of the case, it is submitted and await¬ 
ing decision and during such advisement period the 
Commissioner named in the bill of complaint is suc¬ 
ceeded in office by another Commissioner and after 
the assumption of office of the said succeeding Com¬ 
missioner, but within the six months’ period provided 
by U. S. C. A., Title 28, Sec. 780, the plaintiff appears 
in court and makes application verbally for a continu¬ 
ance and decision of his case; the defendant’s counsel 
expressly consenting thereto; is such application to¬ 
gether with the submitted record a satisfactory show¬ 
ing within the meaning of the statute to save the case 
from abatement? 


The wording of Mr. Justice Pevton Gordon's memo- 

«w % 

randum dated June 26, 1934, indicates that the Hon¬ 
orable Trial, Judge interpreted the statute, in the light 
of the Black Clawson Co. decision to require a for¬ 
mal written motion be filed in order for the Court to 
have the authority to avoid abatement. Kxamination 
of the wordimr of this Honorable Court's laneruasre 
in the Black Clawson Co. vs. Robertson decision lends 
some support to such a contention. The wording in 
question is as follows: 


“On March 2, 1934, the solicitor for the Pat¬ 
ent Office directed our attention to the failure 
of the: Black Clawson Company and Martindale 
to move, under Sec. 11 of the Act of February 
13, 1925, c. 229, 43 Stat. 936; U. S. C., title 2S, 



Sec*. 780, that the court, ‘permit the cause to he 
continued and maintained by or against the suc¬ 
cessor in office of such officer,' within t|he six 
months' period during which such a [notion 
should have been tiled. We see no escape from 
the conclusion that the action has abated|." 

Appellant contends that the Court below wajs mis¬ 
taken in this interpretation and that it was not the 
intention of the Court of Appeals in the Black Clawson 
Co. decision to rule that any special form must be used 
in showing that there is a need for continuance of an 
action under a successor. j 

Appellant contends that the request orally j made 
to the Court by the plaintiff two months following 
Commissioner Coe's assumption of office, taken together 
with the trial record then under advisement w|as all 
that the law requires and that, in this case, the jCourt 
acted thereon and made and announced the decision 
that there was a substantial need for the continuance: 
This is the only tenable interpretation which clan be 
placed upon the Court's promise to make a decision 
(under succeeding commissioner) soon. j 

Paragraph (c), entitled Notice of Application for 
Substitution of parties, of 28 U. S. C., Sec. 780, affords 
an opportunity for the presentation of any reasons 
why the said substitution should not be mad^, but 
all that this portion of the act requires is that the 
defendant shall have sufficient notice of the proposed 
continuation. As the record in the present case shows 
(R. pp. 5, 6 and 7), Mr. Hostetler, the solicitor for 
the defendant, had full and complete knowledge of the 
effort of plaintiff to secure a decision under the suc¬ 
ceeding commissioner, and, having no objection to such 
decision, no objection was made and express consent 
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was sriven: but even if this had not been the case 

appellant's, motion duly filed and served (R. p. 9) 

was sufficient and timely notice under (c) of the act, 

for the actual substitution is not limited as to time 

and can he made anv time after the satisfactory 

• • 

showing and after notice and an opportunity to de¬ 
fendant to object. 

Clearly the decree appealed from should be reversed 
and the cause be remanded for trial on the merits. 

Respectfully submitted, 

JAMKS V. MARTIN, 

Pro se. 
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In the United States Court of Appeals 
for the District of Columbia 


October Term, 1935 


No. 6450 ; 

I 

James V. Martin, appellant ! 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

appellee ! 


APPEAL FROM THE SUPREME COURT OF THE DISTRICf OF 

COLUMBIA I 


BRIEF FOR THE COMMISSIONER OF PATENTS 

i 

This is an appeal by James V. Martin, plainjtiff 
in a suit in equity brought under the provisions! of 
Section 4915 R. S. (U. S. C. A., Title 35, See. (j>3) 
against the Commissioner of Patents, from a de¬ 
cree of the Supreme Court of the District j of 
Columbia dismissing the bill on the ground that ihe 
suit had abated. 

It is noted that the appellant’s brief and tllie 
record are both entitled “James V. Martin, Appel¬ 
lant, vs. Conway P. Coe, Commissioner of Patents, 
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2 


Appellee/' Inasmuch as no order substituting 
Conway P. Coe for Thomas E. Robertson was ever 
entered, it is deemed that the case is properly en¬ 
titled “James V. Martin, Appellant, vs. Thomas E. 
Robert son , Commissioner of Patents, Appellee” or 
at least, as appears on page 1 of the Record, “James 
V. Martin, Appellant, vs. Thomas E. Robertson 
and/or Conway P. Coe, Commissioner of Patents.” 

The bill was brought against Thomas E. Robert¬ 
son. the then Commissioner of Patents. Conway P. 
Coe succeeded him as Commissioner on June 26, 
1933. No proceedings were taken to substitute the 
latter for the original defendant within six months 
from that date, as provided in the Act of February 
13, 1925 (U. S. C., Title 28, Sec. 780). Upon that 
fact being called to the attention of the Court a 
decree was entered dismissing the bill (R. p. 10). 
The Court, in a Memorandum Opinion (R. p. 2), 
stated that the case came within the ruling of this 
Court in the case of The Black Clawson Company 
vs. Robertson, 63 App. D. C. 236, 71 F. (2d) 536, 
448 O. G. 761, and the bill must be dismissed. 

Section 780 of Title 28 of the United States Code 
provides in paragraph (a) thereof the manner in 
which a suit brought against a government official 
may be continued against his successor in office in 
the event of the death or resignation of the original 
defendant. This paragraph states that where, dur¬ 
ing the pendency of a suit against an officer of the 
United States, such officer resigns or dies, it shall 
be competent for the court wherein the suit is pend- 




ing “to permit the cause to be continued and main¬ 
tained by or against the successor in office of ^uch 
officer, if within six months after his death or Rep¬ 
aration from the office it be satisfactorily shown to 
the court that there is a substantial need fo^ w so 
continuing and maintaining the cause and obtaining 
an adjudication of the questions involved.” 

Paragraph (c) of this section reads as follojws: 

Before a substitution under this section 
is made, the party or officer to be affected, 
unless expressly consenting thereto, must be 
given reasonable notice of the application 
therefor and accorded an opportunity to pre¬ 
sent any objection which he may have. 

I 

Admittedly no formal request was made of the 
Court to have Conway P. Coe, the present Commis¬ 
sioner of Patents, made defendant within six 
months from the “separation from the Office” of 
Commissioner of Patents of the original defend¬ 
ant, Thomas E. Robertson. In fact, no motion was 
made to that effect until January 3, 1935 (R. p. j)), 
over eighteen months after such separation. 

i 

It is contended by appellant that it was not neces¬ 
sary, in order to comply with the statute, to makj* a 
formal motion within the six months period; that 
it was onlv necessarv to show to the Court tliat 
there was “a substantial need for so continuing ahd 
maintaining the cause and obtaining an adjudica¬ 
tion of the question involved”; and that appellant 
did this by inquiring, within two months after Mr. 
Coe was made Commissioner of Patents, of Justice 
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Gordon, before whom the case had been tried, when 
a decision might be expected. It is further con¬ 
tended that appellant complied with the require¬ 
ments of paragraph (c), of Section 7S0, when he, 
on March 7,1934, wrote a letter to the then attorney 
for the Commissioner of Patents (R. p. 8). 

No decision is cited by appellant in support of 
this contention, which is based on the ground that 
the Act of February 13, 1925, which is now Section 
780 of the Code, does not, as did the prior Act of 
February 8, 1899, specifically state that the sub¬ 
stitution should be made “on motion or supple¬ 
mental petition filed at any time within twelve 
months” after the separation from office of the 
original defendant. 

But surely something more than a mere inquiry 
as to when a decree on a previously argued case 
may be expected is necessary to comply with the 
statute. There must be something done, whether 
by formal petition, or otherwise, to bring the matter 
direct!v before the Court for action and in accord- 
ance with paragraph (e) of Section 780 notice of 
the application for the substitution must be given 
to the party or officer to be affected. 

Further, the statute has been construed bv the 

* 

Supreme Court of the United States and by this 
Court contrary to appellant's contention. 

In U. S. ex rel Clamsen v. Curran, 276 U. S. 590. 
the Court said: 

It appearing that Henry II. Curran, sued 
herein as Commissioner of Immigration, re- 


signed such office on March 31,1926, and jwas 
succeeded by Benjamin M. Day, who how 
holds that office, and that no motion was 
made under § 11 of the act of February 13, 
1925 (c. 229 43 Stat. 936, 941), asking the 
Court to “permit the cause to be continued 
and maintained by or against the successor 
in office of such officer ”, and that the six 
months’ period, within which such a motion 
could have been made, has expired, the Ccjurt 
now vacates the judgments entered in I the 


District Court and in the Circuit Court of 
Appeals and remands the cause to the Dis¬ 
trict Court with a direction to dismiss the 
cause as abated. 


The Court thus construed the statute as requiring 
a motion to be filed. 

i 

The above is one of the decisions cited by tjhis 


Court in The Black Clawson Company vs. Robert¬ 


son, supra . 


The latter case had been argued before this 

Court and was awaiting decision at the time that 

Mr. Coe was made Commissioner of Patents But 

this Court did not find that that fact obviated the 

necessitv of a motion to substitute the new Coin- 
* 

missioner. The brief for appellant in the Blapk 
Clawson case was very full and presented seveifal 
grounds in support of the contention that that shit 
had not abated. It was urged that the fact that 
the case was awaiting decision when the new Com¬ 
missioner was appointed was sufficient to preveht 
the abatement of the case since by the presentation 
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of the ease to this Court by brief and oral argu¬ 
ment it was “satisfactorily shown to the court 

* 

that there is a substantial need for so continuing 
and maintaining the cause and obtaining an adju¬ 
dication of the questions involved.” 

This Court, however, did not yield to that argu¬ 
ment and in its decision, after reciting the facts, 
said: 

On March 2, 1934, the Solicitor for the 
Patent Office directed our attention to the 
failure of the Black Clawson Company and 
Martindale to move, under section 11 of the 
act of February 13,1925, c. 229, 43 Stat. 936, 
941; U. S. C., title 28, section 780, that the 
court “permit the cause to be continued and 
maintained by or against the successor in 
office of such officer” within the six months’ 
period during which such a motion should 
have been filed. We see no escape from the 
conclusion that the action has abated. 

As appellant took no steps in compliance with the 
statute to substitute the present Commissioner as 
the defendant, it is submitted that the Bill of Com¬ 
plaint was properly dismissed on the ground that 
the suit had abated, and the decree of the Supreme 
Court of the District of Columbia should be 
affirmed. 

i R. F. Whitehead, 

Solicitor for the Patent Office, 

Attorney for Appellee. 

August 29,1935. 
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United States Court of Appeals foij the 

District of Columbia 


No. 6450. 

James V. Martin, Appellant, j 

l 

vs. 

■ 

Thomas E. Robertson and/or Conway P. Coe, Commis¬ 
sioners of Patents. 


a Supreme Court of the District of Columbia. 


In Equity. 

No. 50930. 

James V. Martin, Plaintiff, 


vs. 


Thomas E. Robertson, Commissioner of Patents, 

Defendant. 


United States of America, 
District of Columbia , ss: 


Be it Remembered, That in the Supreme Court [of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


1 Supreme Court of the District of Columbia. 


Parties. 


James V. Martin 
vs. 

Thomas E. Robertson, 
Commissioner of 
Patents. 


No. 50930. 

Action. 

Patent Case 
under Sec. 
4915 R. S. 


Plaintiffs 

Attorney. 

P. P. j 
Defendant’s 
Attorney, 

T. A. Hostetler. 
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JAMES V. MARTIN VS. 


Date. 

1930 Feb. 
1930 Feb. 

1930 Feb. 

1930 Mar. 

1933 Apr. 

1934 June 
1934 July 

1934 Nov. 

1935 Jan. 

1935 Jan. 

1935 Jan. 

1935 Jan. 

1935 Jan. 
1935 Jan. 
1935 Feb. 


1935 Mch. 
1935 Mch. 

2 




Ducket Entries. 


Proceedings. 

10—Bill, appearance, order to file, filed. 

10—Spa to answer & copy issued—3/3/30 Ret’d 
served. 

28—Answer of deft, to bill—app. Hostetler, 
filed. 

17— Calendared per order of pltf. 

7—Argued and submitted. 

26—Memo opinion of Gordon J. 

26— Motion of pl’ff for leave to file memo. & 

Exlis. (3) (See order of 3/29/35.) 

27— Motion of plaintiff to re-open case, affida¬ 

vits (2) & exhibits (3). 

3—Motion of plaintiff to substitute name of 
title, P. & A. 

18— Final decree dismissing bill with costs. 

(Gordon J.) 

21—Notation of appeal and Assignment of 
Errors. 


21—Citation on appeal. 1/21/35 Service ac¬ 
cepted. 

21—Order fixing cost bond on appeal. 

28— Designation of Record & Notice, filed. 

13—Deposit for costs on appeal by Jas. V. 
Martin. 

16—Mo of pl’ff for order on Clerk, filed. 

29— Order to file paper as of July 26, 1934. 


Memorandum Opinion. 


Filed June 26, 1934. 


I am inclined to the view of the Commissioner of Patents 
that the claims of the plaintiff are not patentable to him. 
Moreover, my attention has been directed to the failure of 
the plaintiff to file within the six months period required 
bv the statute a motion to continue and maintain this cause 
against the successor of the defendant Robertson. There¬ 
fore, under the decision of the Court of Appeals in the case 


CONWAY P. COE, COM’r OF PATENTS. 
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of The Black Clawson Company vs. Robertson, (decided 
May 14, 1934, the bill must be dismissed. 

PEYTON GORDONl 

June 26, 1934. Justice, 


o 

o 


In Equity. No. 50,930. 

James V. Martin, Plaintiff, 

vs. | 

Thomas E. Robertson and/or Conway P. Coe| 
Coinmissioer of Patents. 


Plaintiff's Motion for Leave of Court to File the Attached 
Memorandum, icith Supporting Affidavit , Showing That 
No Abatement of the Present Case Has Taken Place. 
Under 28 U. S. C. A. Sec. 780, and That the Decision of 
the Court of Appeals in the Case of the Black Clawson 
Company vs. Robertson, Decided May 14, 1934, is Neither 
Pertinent nor Controlling. 

Filed July 26, 1934. 


Now comes the plaintiff and moves the Court foil leave 
to file the attached Memorandum, with supporting affidavit 
and also moves the Court to consider the said Memorandum 
and supporting affidavit before making any disposition of 
the case as suggested in the Court’s Memorandumj dated 
June 26th, 1934. 

JAS. V. MARTIN, | 

Plaintiff, pr§ se. 

Argument in Support of the Above Motion. j 

The attached Memorandum, with supporting affidavit, 
will show that the plaintiff in this case within approxi¬ 
mately sixty days following the separation of Cdmmis- 
sioner Robertson from office did satisfactorily show to the 
Court that there was a substantial need for continuing and 
maintaining the present cause against the said Robeijtson’s 
successor in office and that the Court accepted such show¬ 


ing. 


Respectfully submitted, 


JAS. V. MARTIN, | 

Plaintiff, prb se. 
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JAMES V. MARTIN VS. 


I acknowledge having received a true copy of the herein 
motion with attached papers. 

(Signed) T. A. HOSTETLER, 

Date, July 26, 1934, Washington, D. C. 

4 1 Memorandum for Plaintiff. 

With Affidavit. 


Filed July 26, 1934. 

#***### 


Plaintiff respectfully submits and proposes herein to 
show that there has been no abatement in the present case 
under 28 U. S. A. C. Sec. 780, but that the requirements of 
the aforesaid statute have been fully complied with. The 
wording of the Statute is 


(a) Where, during the pendency of an action, suit or 
other proceeding brought by or against an officer of the 
United States, or of the District of Columbia, or the Canal 
Zone, or of a Territory or an insular possession of the 
United States, or of a county, City or other governmental 
agency of such Territory or Insular possession, and relat¬ 
ing to the present or future discharge of his official duties, 
such officer dies, resigns, or otherwise ceases to hold such 
office, it shall be competent for the court wherein the action, 
suit, or proceeding is pending whether the court be one of 
first instance or an appellate tribunal, to permit the cause 
to be continued and maintained bv or against the successor 
in office of such officer, if within six months after his death 
or separation from the office it be satisfactorily shown to 
the court that there is a substantial need for so continuing 
and maintaining the cause and obtaining an adjudication of 
the questions involved. 


(c) Notice of application for substitution of parties.— 
Before a substitution under this section is made, the party 
or officer to be affected, unless expressly consenting thereto, 
must be given reasonable notice of the application therefor 
and accorded an opportunity to present any objection which 
he mav have. (Feb. 8, 1899, c. 121, 30 Stat. 822; Feb. 13, 
1925, c. 229, Sec. 11, 43 Stat. 941.) 


The attached affidavit of James V. Martin, the plaintiff 
in this case sjuid the said Martin's letter, dated March 7th, 
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fact, 
en bv 
P. 


a\ 


1934, and addressed to the Commissioner of Patents, At¬ 
tention of Solicitor T. A. Hostetler, show that well within 
the six month period during which the Court is competent 
to continue the cause, the court did, as a matter oj 
consider whether there was as of August 1933, wh 
official cognizance the Court knew that Conw 
5 Coe was the Commissioner of Patents, a substantial 
need for continuing and maintaining the cause and 
obtaining an adjudication of the questions involved 1 Xot 
only did the Court consider the above during the Plaintiff’s 
brief visit to Chambers, but when the Court promised that 
a decision would be forthcoming soon, the Court had de¬ 
cided that there was a substantial need, as of that date, 
August 1933, for the continuation of the cause and obtain¬ 
ing an adjudication of the questions involved: If this had 
not been the case, the promise of the Court that a decision 
would soon be made would have been meaningless. 

Approximately a month following the August visit of the 
Plaintiff to the Chambers of the Honorable Peyton Gordon, 
the said Martin visited Division 22 of the Patent Office on 
another matter and before leaving the building met |lr. T. 
A. Hostetler, counsel of Record for the Commissioner of 
Patents in this case. Mr. Hostetler asked Mr. Martin, in 
the following words, as near as recollection will serve: 




I wonder when we may expect a decision in you 
from Mr. Justice Gordon?” 


r case 


To which Mr. Martin responded by reciting his visit to 
the Couid and that the Court had apologized for thej delay 
and promised a decision soon, to all of which Mr. Hostetler 
assented, having no reason at that time or at any time dur¬ 
ing the six month interval, June 2(>, 1933 to Dec. 2Ctl|, 1933 
to object to the continuation of the action under the new 
Commissioner of Patents, Mr. Conway P. Coe. 

Sub-Sec. (c) of Sec. 780 is unambiguous in providing for 
the presentation to the Court of any valid objection which 
the succeeding official may have to continuation of 
6 the cause, but, if as in this case there was no objec¬ 
tion, then the verbal assent of Mr. Hostetler i^i Sep¬ 
tember 1933 to the continuation of the action and adjudica¬ 
tion on the merits was the express consent of the Commis¬ 
sioner which both in letter and spirit complies with the 
statute. 
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Xo subsequent action or change of opinion by the Court 
or bv Mr. Hostetler could affect the status of the case, i. e. 
subsequent to December 26th, 1933. Wherefore it is re¬ 
spectfully submitted this case awaits decision on the merits 
and should be titled as shown above. 

Respectfullv submitted, 

JAS. V. MARTIN, 

Pro se. 

July 26, 1934. 

7 Affidavit Accompanying Memorandum. 

Filed July 26, 1934. 

• ****»%* 


Washington, 

District of Colombia , ss: 


James V. Martin, being duly sworn, deposes and says 
that he is the plaintiff in the above entitled action and 
through lack of funds has been compelled to act as his own 
counsel in spite of the fact that he is not an attorney at 
law and lacks legal knowledge; that the trial of this cause 
was completed in April, 1933, and the cause was taken 
under advisement by the Court for decision, that on or 
about the middle of August 1933, and within sixty days fol¬ 
lowing the succession of Mr. Conway P. Coe to the oflice of 
Commissioner of Patents, the plaintiff personally attended 
the private oflice of the Honorable Peyton Gordon for the 
purpose of asking the clerk when a decision could be ex¬ 
pected and whether there was any further action which 
plaintiff should take in the case; that while plaintiff was 
asking the clerk the above questions the Honorable Mr. 
Justice Peyton Gordon came into the clerk’s room and 
addressing the plaintiff stated substantially as follows: 


“I owe you an apology for not having reached a decision 
in your patent case, but I have been under considerable 
pressure of other work and will soon let you have a deci¬ 
sion.” 


That following the receipt of the above assurance, plain¬ 
tiff relied upon same and was convinced that there was no 
other action which was proper or necessary for plaintiff to 
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take in the cause until decision was made. Thi Commis¬ 
sioner of Patents, through Mr. T. A. Hostetler,} expressly 
consented to continuation of the cause and to adjudication 
on the merits. | 

JAMES V. MARTIN. 

Sworn to and subscribed before me this 26 day of July, 
1934. | 

(Signed) E. M. H0LAND. 

E. M. Holand, Notary, Wash. Hotel. 

8 Filed July 26, 1934. j 

In the Supreme Court of the District of Coluiinbia. 


In Equity. No. 50,930. 

James V. Martin 

I 

vs. 

Conway P. Coe, Commissioner of Patents 


Copy of Correspondence in re 28 U. S. C. A. Se|c. 780. 

Martin vs. Robertson. 


Department of Commerce, j 

United States Patent Office, Washington March ‘j| 1934. 

i 

Sir : 

i 

Have you any opinion to express as to the statujs of the 
above case in view of the following decisions: 

Claussen v. Curran, 276 U. S. 590; Le Conti v. McAdoo, 
253 U. S. 217; Fix, Collector of Internal Revenue \j. Phila¬ 
delphia Barge, 54 Sup. Co. 270; Kuttrolf v. Southerland, 49 
F. (2d) 944; Mattullath v. Newton, (Sup. Ct. D. Cj, Hoeh- 
ling), 1921 C. D. 105; 288 O. G. 831. See also 28 U. S. C. A. 
780. 

(Signed) T. A. HOSTETLER, 

Solicitor. 

Mr. James V. Martin, | 

122 4th St., Washington, D. C. 
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To which reply was made as follows: 

Martin vs. Coe. 


* 122 Fourth St. S. E., Washington, D. C., 

March 7th, 1934. 

The Commissioner of Patents, 

Washington, D. C. 

(Attention Solicitor, T. A. Hostetler.) 


Sir: 


In reply to your inquiry of Mar. 2nd, last as to my 
opinion of the status of the above case in view of the cited 
decisions and 28 U. S. C. A. 780, I shall say that I have 
reviewed the cases in question and believe the above cause 
to be unaffected by the Code Section 7S0 excepting as to 
the merelv formal matter of altering the Commissioner’s 
name from Thomas E. Robertson to the present Commis¬ 
sioner's name, which detail has no doubt been attended to 
by the Court before whom the case is under advise¬ 
ment. 


9 A little more than a month after Mr. Robertson 

was succeeded in office as Commissioner bv Mr. Con- 
way P. Coe, I attended the office of the Honorable Justice, 
Mr. Peyton Gordon, for the purpose of learning when a 
decision might be reached in the above case: This action 
on my part, taken well within the six months period, to¬ 
gether with my trial record awaiting decision, was a satis¬ 
factory showing of a substantial need for continuing and 
maintaining an adjudication of the questions involved, and 
I have no doubt the Court so regards it and that when a 
decision is rendered the title of the case will tind the name 
Conway P. Coe substituted for his predecessor in office. 

You will remember how you argued and were sustained 
in Baltimore on the issue that suit under Sec. 4915, R. S. 
was not in the nature of personal suit, but was a suit 
against the Commissioner only in his official capacity: In 
my opinion, the Act of 1925 applies only to suits of a more 
or less personal character and does not apply to actions 
-volving government liability. See DeWitt vs. N. Y. Cen- 


CONWAY P. COE, COM’r OF PATENTS. 


9 


tral R. C. 1922, 196 N. Y. S. 870, also Dougherty vst Payne 
(C. C. A. Fla., 1923; 291 F. 60). ‘ | 

Yours truly, 

(Signed) JAS. V. MARTIN. 

Copy to Hon. Peyton Gordon, Supreme Court of the Dist. 
of Columbia. 

10 Motion for Substitution of Name on Title. 

Filed January 3, 1935. 

• #••#** 

The plaintiff moves the Court to alter the title of this 
case to James V. Martin vs. Conway P. Coe, Commissioner 
of Patents; for the following reasons: 

As shown by plaintiff’s affidavit verified the 26th day of 
July, 1934, and accompanying his motion papers filed that 
day, the provisions of Par. (a) of U. S. C., title i|8, sec. 
780, were complied with, in that, the plaintiff appeared in 
Court in Aug. 1933, within sixty days following Mr. Coe’s 
succession to office and made satisfactory showing to the 
Court as of that date that there was a substantial need for 
continuing the above entitled action to determination on 
the merits, the Honorable Court assenting to and promising 
to make such determination. 

The Act of Feb. 13th, 1925, c. 229, Sec. 11, 43 Stat. 941, 
dispensed with the former requirement that a motion be 
made by plaintiff within twelve months following a change 
in office of a defendant and gave the Court the right, on sat¬ 
isfactory showing, to continue the action. 

The herewith motion fully complies with the latter para¬ 
graph (c) which provides that before a substitution is made 
the defendant shall have notice and an opportunity to 
object. 

Respectfullv submitted, 

JAS. V. MARTIN, 

Plaintiff, pr<\ se. 

Copy served on defendant’s Counsel. j 
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11 Final Decree. 

Filed January 18, 1935. 

*#*#•#* 

This cause having come on to be heard and having been 
tried in open Court and argued by counsel for the respec¬ 
tive parties iiipon the pleadings and proofs adduced and 
submitted to the Court, and it appearing that the cause 
having abated 

It is adjudged, ordered and decreed this 18th day of 
January, 1935, that the Bill of Complaint in this case be, 
and the same hereby is dismissed with costs against the 
plaintiff. 

PEYTON GORDON, 

Justice. 

12 Appeal to the Court of Appeals 

Filed January 21, 1935 
■*####*# 


The above named plaintiff feeling aggrieved by the de¬ 
cree rendered and entered in the above entitled cause on 
the 18th day of January, 1935, hereby appeals from said 
decree to the Court of Appeals of the District of Columbia 
for the reasons set forth in the following assignment of 
errors tiled herewith and prays that his appeal may be 
allowed and dilation be issued as provided by law, and that 
a transcript of the record, proceedings and documents upon 
which the decree was based, duly authenticated as pro¬ 
vided by law, may be sent to the Court of Appeals of the 
District of Columbia. 

The petitioner further prays that the proper order re¬ 
lating to the securitv to be required of him be made. 

JAMES V. MARTIN, 

Petitioner , pro se. 

Assignment of Errors. 


Filed January 21, 1935. 


Now comes the plaintiff in the above cause and having 
prayed an appeal from the Final Decree entered therein 
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represents that the Supreme Court of the District of Co¬ 
lumbia erred in the following: 

1. In finding that the cause had abated. 

2. In dismissing the Bill of Complaint and in noti sus¬ 
taining it. | 

3. In failing to grant plaintiff’s motion for substitution 
of Name on Title. 

4. In failing to hear and grant plaintiff’s motion 
13 to reopen. 

Wherefore the plaintiff prays that the said decree 
be reversed and the Supreme Court of the District df Co¬ 
lumbia be directed to hear and determine the issues in¬ 
volved upon their merits. 

JAMES V. MARTIN, ! 

Plaintiff, pro\ se. 

Service of a copy of the above notice of appeal ajnd of 
the assignment of errors, is acknowledged. 

T. A. HOSTETLER. 

Jan. 21st, 1935. 

7 i 

Order Allotting Appeal. j 

Filed January 21, 1935. 


Plaintiff’s appeal this day filed is hereby allowed and the 
appeal bond is fixed in the sum of $100 or by a cash deposit 
of fifty dollars ($50.00). 

PEYTON GORDON, 

Justice . 

Dated Jan. 21st, 1935. ! 

14 Citation. 

Issued January 21, 1935. 


The President of the United States of America to Conwav 
P. Coe, Commissioner of Patents, Greeting: 


You arc hereby cited and admonished to be and appear at 
a Court of Appeals of the District of Columbia, up|on the 
docketing the cause therein, under and as directed by the 
Rules of said Court, pursuant to an Appeal noted Jin the 
Supreme Court of the District of Columbia, on the 2l[st dav 
of January, 1935, wherein James V. Martin, Appellant, and 
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you arc Appellee, to show cause, if any there be, why the 
Decree rendered against the said Appellant, should not 
be corrected^ and why speedy justice should not be done to 
the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice 
of the Supreme Court of the District of Columbia, this 21st 
dav of Januarv, in the year of our Lord one thousand nine 
hundred and thirtv-five. 

[seal.] | ‘ FRANK E. CUNNINGHAM, 

Clerk. 

i By C. E. STEWART, Jr., 

Assistant Cleric . 


Service of the above Citation accepted this 21st day of 

Januarv 1935. 

*> 


T. A. HOSTETLER, 
Attorney for Appellee. 


Memorandum. 

February 13, 1935. 

$50 deposited by Jas. V. Martin for costs on appeal. 
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Plaintiff's Praecipe for Transcript. 


Filed January 28, 1935. 


* 


To the Clerk: 


Please prepare a transcript of record for the Court of 
Appeals of the District of Columbia in the above-entitled 
cause, including the following papers and orders, viz: 

1. Docket entries. 

2. Memorandum of the Court dated June 26, 1934. 

3. Plaintiff’s Motion for leave to tile Memorandum in re 
Abatement. Filed July 26th, 1954. 

4. Plaintiff Affidavit of James V. Martin verified, Julv 


26, 1934. 

5. Plaintiff’s Motion for Substitution of Name On Title, 
filed Jan. 3rd, 1935. 

6. Decree, filed Jan. 18, 1935. 

7. Notation of Appeal. 

8. Assignment of Errors. 

9. Order Fixing Bond. 

10. Citation. / 
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11. Praecipe. 

12. Certificate of Clerk. j 

JAMES V. MARTIN. 

Filed Jan. 18, 1935. Plaintiff, p |ro se. 

Notice. j 

• i 

The Commissioner of Patents, 

Solicitor’s Office. I 

Please take notice that on the 4th day of February, 
1G 1935, at 10 o’clock A. M., or as soon thereafter as 
counsel can be heard, the Court will be asked to ap¬ 
prove the transcript prepared as listed above. 

Bv JAS. V. MARTIN, 
Plaintiff-Appellant, /iro se. 

Service of a copy of the above is acknowledged,} this 28 
Jan. 1935. 

T. A. HOSTETLEft, 
Solicitor for the Patent bffice. 

17 Supreme Court of the District of Columbia^ 

United States of America, j 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 16, both inclusive, to be a tifue and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part [of this 
transcript in cause No. 50930 in Equity, wherein James V. 
Martin is Plaintiff and Thomas E. Robertson is Defendant, 
as the same remains upon the files and of record I in said 
Court. 

In Testimony Whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 4th day of April, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM), 

Clerk. 

Endorsed on cover: District of Columbia Supreme; Court. 
No. G450. James V. Martin, Appellant, vs. Conway P. Coe, 
Commissioner of Patents. United States Court of Appeals 
for the District of Columbia. Filed Apr. 4, 1935. Henry 
W. Hodges, Clerk. 
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